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Introduction

I want to begin by explaining why this topic has become relevant to this Court’s work,
and why it is of practical importance for judges and practitioners.

In 2025, | attended the annual conference of the Banking and Financial Services Law
Association in New Zealand. Across multiple sessions, while many issues were
discussed, two seemed of the most immediate importance. They were
Cryptocurrencies/Digital Assets and Al. The discussions at the conference made clear
that cryptocurrency is not a novelty, but is a recurring source of litigation, including
fraud, insolvency, tracing, proprietary remedies, and regulatory enforcement.

This was also one of a number of large themes receiving judicial attention at the
Standing International Forum of Commercial Courts [SIFoOCC] Conference | attended in
New Delhi, where discussion of emerging risks, including climate change, Al and digital
markets, repeatedly returned to the courts’ role in responding to decentralised digital
assets.

The clear message from both forums was that this is no longer a future problem. Courts
are already being required to resolve disputes in which cryptocurrency is central. The
guestion is not whether courts will encounter these issues, but whether existing
doctrine is capable of responding to them in a principled way.

From the perspective of the County Court, matters involving cryptocurrency are already
appearing within our jurisdiction, and they do so in procedural as well as substantive
contexts.

What Is Cryptocurrency?

Before turning to the legal issues, it is necessary to say something about what
cryptocurrency is, and what it is not.

Cryptocurrency is a digital asset created and transferred through software rather than
through a central authority, such as a bank. It is a non-government backed,
decentralized form of currency. Its practical utility as a medium of exchange is no
longer in doubt, although its actual purpose is somewhat opaque. While originally
conceived as a peer to peer payment system, its use has expanded significantly.



Whatis it Used for?

In practice, some claim that cryptocurrency is now credibly used as:
e aninvestment or speculative asset;
e astore of value;
¢ ameans of transferring value across borders;
¢ asettlement mechanism in some commercial transactions.

In litigation, it most often appears in cases involving fraud, insolvency, asset recovery,
regulatory breaches, or criminal offending: i.e. all the bad stuff. In a recent conversation
with a US-based finance expert, he told me that, other than money laundering, illegal
financing and as a means of perpetrating fraud, its purpose was unclear to him. | think
that this largely correct — but not entirely. | can see a business case for the use of some
digital currencies.

Indeed of the four bullet points above, the first two must be doubted.

As an investment or speculative asset and store of value - it should be noted that
BitCoin is so volatile that it managed to lose 38% of its value during the period 13
January to 4 February 2026. And by 12 February was still sitting at about its low point.
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As to the other two - a means of transferring value across borders and a settlement
mechanism in some commercial transactions — it does have that capacity.

Deregulated and Decentralised

A defining characteristic of cryptocurrency is decentralisation. Cryptocurrency is not
issued, regulated or guaranteed by any government or central bank. There is no single
institution responsible for maintaining the system.



The Blockchain

Instead, transactions are recorded on a distributed ledger known as a “blockchain”.
Copies of that ledger exist on computers throughout the world, which are linked through
the internet via blockchain software. The hallmark of the blockchain is that, once made,
a transaction is permanently embedded in the public interface (in the case of
cryptocurrency - the ledger) and cannot be altered.

Cryptocurrency wallets, private and public keys

Control over a cryptocurrency asset is exercised through cryptographic keys (an
alphanumeric string of characters) rather than through legal instruments such as bank
accounts or certificates of title or banking passcodes.

There are two “keys”.

First, a “public key” which can be thought of as an “address” or identifier of the
cryptocurrency asset on the blockchain. It functions as a secure address to receive
cryptocurrency. Any person can view the ledger located at this public address on the
blockchain. This means that the public can see the value of the cryptocurrency
represented by the ledger at that address.

The second is a “private key” known only to the holder of a “wallet”. Awalletis a
software application or hardware device that manages the public and private
cryptographic keys necessary to interact with blockchain networks. The private key is
like a sophisticated passcode required to sign any transaction on the cryptocurrency.

The private key is known only to the holder of the wallet. The private key is required to
perform any transaction on the cryptocurrency. If the private key is lost, the
cryptocurrency is essentially lost — in that, unlike a forgotten password, no new private
key can be produced to replace the lost one.

The private key can be used to transact part or all of the balance of the cryptocurrency
account to another person. But once the private key is used to transact, its ability to
further transact is depleted to the extent of the transactions that have already occurred.
So, if a private key reflects ownership of $100 of cryptocurrency — once a transaction of
$50 is made, it will only permit a further $50 to be transacted. When $100 of
transactions have occurred, the private key is exhausted and no further transaction can
be made with it.

When a transaction of say, $50, is made from the holder of a cryptocurrency to another
person, the recipient’s wallet generates a public key and a matched private key for the
recipient. This is then reflected as a $50 cryptocurrency “credit” in the new public
address on the blockchain.

All of these public keys and wallet addresses are visible on the blockchain only as
alphanumeric sequences. That is, their true holders are anonymous. The identity of the



holders of those wallets can only be discovered with difficulty and generally only when a
Cryptocurrency Exchange is used to manage a wallet for a user.

This absence of central control creates both utility and difficulty. It allows rapid,
borderless and anonymous transfer of value. It also complicates legal regulation,
enforcement and recovery.

Stablecoins and Bitcoin

Not all cryptocurrencies are created equal.

Bitcoin is the best known example. It is volatile, speculative and not backed by any
underlying asset. Its value is determined entirely by market confidence. As already
indicated, it is wildly volatile because its value is determined solely by the confidence of
the market.

Stablecoins, by contrast, are designed to maintain a stable value, often by being pegged
to a fiat currency such as the US$ or a commodity such as gold. They may also be
backed by the lodgement of fiat currency with the organisation that creates and issues
the stablecoin. The legal treatment of stablecoins may ultimately differ from that of
Bitcoin, particularly in regulatory and insolvency contexts.

As of December 2025, ASIC has finalized regulations for stablecoins by designating
them as financial products requiring Australian Financial Services (AFS) licensing.

These distinctions are important. The law is unlikely to treat all digital assets in the
same way, and as will be seen, the characteristics of the particular asset in question is
important to the court’s treatment of them.

Real World Applications

Cryptocurrency is sometimes used in practical commercial contexts. In my opinion, in
the future, stablecoins are more likely than Bitcoin (or similar) to be used for legitimate
commerce. These include instant settlement of trades or supplies without banking
intermediaries, automated transactions through smart contracts, and cross border
transfers that bypass traditional payment systems.

These real world applications explain why cryptocurrency has moved from the margins
into the mainstream of legal disputes.

Unfortunately, there is also a proliferation of frauds and scams that use cryptocurrency
as a method of transferring value from the victim to the perpetrator. These too are
regularly appearing before the courts.



Why Does It Matter? The Siegers Case Study

The practical significance of classification and the proliferation of litigation centred
around cryptocurrency can be illustrated by a matter that came before me as Duty
Judge in January of this year, Siegers v Nest Services Ltd [2026] VCC 15.

The plaintiff had been the victim of a sophisticated cryptocurrency fraud. He was
induced to convert substantial sums of money (essentially the balance of his
superannuation funds) into cryptocurrency and to transfer those assets through a series
of digital wallets and Exchanges.

By the time the matter reached the Court, the position was this.

The plaintiff could identify wallet addresses and transaction pathways on the
blockchain. He could not identify the natural persons or entities who controlled those
wallets.

The relevant identity information was held by cryptocurrency Exchanges operating
across multiple overseas jurisdictions, none of whom were alleged wrongdoers.

The plaintiff sought preliminary discovery under rule 32.03 in order to identify the proper
defendants to a substantive proceeding he wanted to commence.

Itis implicitin Rule 32.03 that the applicant must have a cause of action that enjoys a
real prospect of success: International Wushu Federation v Google LLC [2021] FCA 904.

At that point, the characterisation of cryptocurrency assumed some importance.

If, what had been transferred was merely information, that is, data entries on a
distributed ledger, then the plaintiff’s claim would be materially constrained.
Information cannot ordinarily be owned, traced, held on trust, or be the subject of
proprietary remedies.

By contrast, if the cryptocurrency constituted property, then orthodox doctrines
became available, including tracing, constructive trust, knowing receipt, money had
and received, and proprietary relief.

In that context, | accepted that the plaintiff’s case was properly characterised as one
involving the misappropriation of “property”, not merely the misuse of information. | did
so having regard to the decision of Attiwill J in Re Blockchain to which | will soon come.
That characterisation informed both the availability and the scope of preliminary
discovery. It was because the plaintiff asserted a proprietary claim that he had been
fraudulently induced to use his cash to purchase Bitcoin (property) that was then
misappropriated, rather than a claim to mere information alone, that a whole raft of
causes of action were enlivened — a claim in deceit against the wrongdoers, a
constructive trust claim against any of the wrongdoers who at any time held any of the



money, knowing assistance claims against persons aware of the fraud and who were in
any way involved, tracing claims if it could be shown that assets were purchased using
the proceeds of the funds. As it was plain that such claims were available against the
holders of the wallets through which the funds had travelled, the Court could properly
lend its assistance in ordering preliminary discovery to identify those persons.

But only if cryptocurrency is “property”.

Is Cryptocurrency Property?

For some time, there has been an active legal debate as to whether digital assets are
properly characterised as mere information, no more than data entries or lines of code
recorded on a distributed ledger, or property.

This issue was confronted in Re Blockchain Tech Pty Ltd (2024) 76 VR 578, which arose
from a commercial dispute concerning the provision, control and alleged
misappropriation of Bitcoin within a business structure. The Court was required to
determine whether Bitcoin could be lent, held on bailment, held on trust, accounted for,
and be the subject of equitable relief. In that context, Justice Attiwill rejected the
contention that Bitcoin was merely information.

The evidence showed that Bitcoin was treated by the parties as an asset. Control over it
conferred real economic power, and the loss of that control resulted in real financial
harm.

Justice Attiwill concluded that a person’s interest in Bitcoin is property, specifically
intangible property, because it satisfies the classic indicia identified in National
Provincial Bank v Ainsworth. | will discuss these criteria shortly. His Honour
emphasised the functional reality of Bitcoin rather than its technological form, rejecting
the proposition that it was no more than information.

While Attiwill J held that Bitcoin was a chose in action, he rejected that it could be held
in possession and thus rejected that it was susceptible to remedies in bailment.

Re Blockchain Tech illustrates that the law’s response is not driven by a desire to adapt
to the novelty of the subject matter itself, but by the necessity of the law to provide legal
remedies to real-world disputes.

What has the Court of Appeal said?

For the moment, the question whether cryptocurrency constitutes property has been
answered authoritatively in Victoria by the Victorian Court of Appealin Yeates v R [2025]
VSCA 288. But only for the moment! | say this because a case that | will touch on below



has last week received special leave to appeal to the Hight Court. My thanks to Gavin
Choong (associate to Judge Burchell) for this pickup!

In Yeats the defendant was charged with abusing a public office and theft. He was
alleged to have received information in his capacity as a Federal Agent in the
Cybercrime Division of the AFP, which he used to steal Bitcoin worth AUD492,607. He
was alleged to have used the information to transfer Bitcoin from the owner’s wallet to a
wallet under his control.

The accused contended that Bitcoin was merely information recorded on a distributed
ledger and therefore could not constitute “property” for the purposes of the theft
provisions in the Crimes Act 1958. If that submission were correct, Bitcoin could not be
stolen and the charge could not stand.

At first instance, in an interlocutory determination, Judge O’Connell (as he then was)
determined that Bitcoin was not mere information but was property capable of being
stolen. The accused then appealed.

The Court of Appeal (COA) rejected the contention that Bitcoin was mere information
and upheld the determination that it was property. At the outset of its reasons, the Court
stated:

“The question arising may be shortly stated: is Bitcoin property for the purposes
of s 72 of the Crimes Act? The answer may be also shortly stated: yes.” ([1]-[2])

The critical inquiry was whether Bitcoin possesses the characteristics long recognised
by the common law as indicative of property.

As was done by Attiwill J in Re Blockchain, the COA held that Bitcoin satisfies the
classic criteria identified in National Provincial Bank v Ainsworth. It is (a) definable, (b)
identifiable by third parties, and (c) possesses a sufficient degree of permanence and
stability. The Court explained that Bitcoin is not an amorphous body of information, but
a specific, identifiable asset recorded on the blockchain and recognised as such by
participants in the system.

Central to the Court’s reasoning was the nature of control. The Court observed that
control over Bitcoin is exercised through possession of the private key, which confers an
exclusive power to deal with the asset and to exclude others from doing so. That
exclusivity was one of the indicia of property.

The Court rejected the contention that Bitcoin is “mere information [and] is not property
because it is nothing more than mere knowledge”. Knowledge or mere information, the
Court noted, is infinitely replicable and can be shared without augmenting or
diminishing the knowledge itself. “..itis not changed or diluted by being shared”: [68].



The same is not true for Bitcoin. A transfer of Bitcoin by the use of public and private
keys “involves reducing the value of Bitcoin at one address and correspondingly
increasing it at another address”: [69]. Itis rivalrous in nature.

The COA adopted dicta from the England and Wales COA noting that the control
exercised by an individual to the exclusion of all others “does not emerge as a matter of
law or convention, it is a characteristic which arises as a matter of fact from the way the
software works.” [70]. The ability to control the thing to the exclusion of all others is
indicative that the person in control is the owner of the thing.

The COA noted that the exclusive control and rivalrous nature of the software is a design
feature to ensure that, like fiat currency or money, Bitcoins can only be spent once.

“Bitcoin would be pointless if it did not solve the double spending problem which
is, at its core, one of exclusive possession and/or control.” [71]

When Bitcoin is transferred, control is lost by the transferor and acquired by the
transferee. That loss and acquisition of control is precisely the kind of proprietary
relationship the law has long recognised. [71]

The COA also noted that a physical coin has properties outside the minds of people
who use it and in that sense is tangible. Bitcoin is similar. The COA noted that:

“crypto assets have a conceptual existence independent of the legal system and
their individual users, Bitcoin is traded commercially and widely dealt with as
property.” [73] - [74]

The COA noted that the rivalrous nature of the Bitcoin is useful in distinguishing
between digital assets and those things associated with them (such as the string of
code represented by the private and public keys) and which do or do not have the
characteristics that make them property. [75]

“But viewing Bitcoin as nothing more than the mere data manifesting its
existence ignores its larger functionality in the same manner as treating a
physical coin as a mere metal disc ignores its economic and legal significance.”

The Court also addressed the significance of Bitcoin’s decentralised and digital nature.
It held that the fact that Bitcoin exists as an entry on a distributed ledger does not place
it beyond legal principle. As the Court explained:

“The fact that Bitcoin exists as an entry on a decentralised ledger does not
deprive it of the characteristics long recognised by the common law as indicative
of property.” ([110])

As to the Ainsworth factors requiring that property possess certain essential
characteristics, the COA said:



(a)

To the extent that property must be “definable” it must be a “thing”.

“Bitcoin is an intangible thing, quantities of which are associated with and
manifested by unique alphanumeric codes on the blockchain. The
exclusive, individual public and private keys associated with each Bitcoin
value makes Bitcoin capable of isolation from other assets. The data
manifesting Bitcoin to one public key cannot be confused with any other.”
[95]

The anonymity of the owner on the blockchain is immaterial to delineating the
asset manifested by the unique public key. [97]

The requirement that property must be identifiable by third parties means that
third parties must recognise that the thing has an owner. The owner must have
the power to exclude others from the asset.

As explained above, the characteristics of Bitcoin mean that the owner of the
Bitcoin has control over it and the means to exclude all others from that control.

The third characteristic requires that the property must be capable by its nature
of assumption by third parties.

Although alienability is not essential under Australian law, Bitcoin plainly is able
to be alienated by one person to another. Itis tradable. There is an active market
for Bitcoin. [101] - [103]. In this way it is capable of being assumed by third
parties.

An aspect of this characteristic is that it is usually a desirable asset. The value
put on Bitcoin is, like gold, not an inherent feature of the object itself. It is rather
a product of the aggregate of minds making up the market that places the value
onit.

Much like tulips in the Netherlands in the 1630s. (Look it up.)

That it has a price and is the subject of theft, scams and fraud means that it is
desirable. [103] -[105]

It is otherwise subject to legal sanction if wrongly appropriated by third parties.

The final characteristic is that the thing must have some degree of permeance
and stability.



As explained above, the blockchain and the transactions recorded on it are
immutable and provide a permanent record of the life history of a
cryptocurrency.

“It is not possible to cancel or delete a coin. It exists, definable,
recognisable and stable on the public ledger until it is spent, at which
point it moves to a different location on the ledger. Of course, Bitcoin
need not be spent at all.” [108]

The COA noted that the volatile nature of the value of the Bitcoin says nothing
about its existence as a thing. Many assets which are undoubtedly property
wildly fluctuate in value — but they still exist in the same way that Bitcoin does.

Is Bitcoin a chose in action?

A further issue which the COA found unnecessary to decide was whether Bitcoin is a
chose in action, as was held by Attiwill J in Re Blockchain.

A chose in action is a right that may be exercised in an intangible thing such as a
copyright, a patent, or a share in a company.

It should be recalled that Attiwill J also held that Bitcoin was not a chose in possession.

The COA noted that in Poulton v Conrad [2025] TASFC 7, Estcourt J agreed with Attiwill
J’s reasoning but disagreed with his conclusion. Estcourt J held that Bitcoin was a
chose in action that was capable of being possessed and thus amenable to the torts of
conversion and detinue.

Estcourt J rejected that the Tasmanian Full Court was bound by the conventional view
that all intangible property must fall into one of two recognised species — choses in
action and choses in possession.

He said that:

"...there is a powerful case for reconsidering the dichotomy between choses in
possession and choses in action, and for recognising a third category of
intangible property. Such a category in my view, would comprise property [(a)]
that is capable of assumption by third parties, [(b)] that is rivalrous, [(c)] that is
capable of exclusive control, and [(d)] that is susceptible of possession. As such
it should be amenable to at least, the torts involved in the present case, namely,
conversion and detinue. Bitcoin falls into such a category, and it should, in my
view, be so regarded by this Court." (interpolations added)

In obiter, Jago J agreed with this conclusion. Shanahan CJ, also in obiter, reached
essentially the same conclusion but in separately expressed reasons.
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Poulton v Conrad has been granted special leave to appeal to the High Court, however
the scope of the matters to be decided is not presently known. The question of whether
Bitcoin was property was abandoned in intermediate appeal proceedings and thus was
not alive before the Full Court. The case was decided solely on the question of whether
Bitcoin was a chose in possession and thus amenable to the torts of conversion and
detinue. It will be interesting to see how far the High Court goes in considering these
questions.

The significance of Yeats v R

Although Yeates arose in a criminal context, the Court’s reasoning is not confined to
criminal law. By confirming that Bitcoin is property and not mere information, the Court
has removed a conceptual obstacle that would otherwise frustrate recovery in cases of
fraud, insolvency and asset dissipation.

The significance of Yeates lies not only in its conclusion, but also in its method. The
Court did not expand the concept of property by judicial fiat. Rather, it applied settled
doctrine to a new factual context and concluded that Bitcoin falls comfortably within
existing legal categories. In doing so, it has provided much needed clarity and certainty
for courts and practitioners confronted with disputes involving digital assets.

Of course, all of this is subject to what the High Court does in Poulton.

What Remains Unsettled?

Despite this progress, many issues remain unresolved.
Among the questions likely to arise in coming years are:

o whether all forms of cryptocurrency should be treated as property, or whether
distinctions must be drawn

e how proprietary remedies operate where assets move rapidly across
jurisdictions

o the extent of obligations owed by Cryptocurrency Exchanges and intermediaries
¢ how existing procedural rules should adapt to digital asset disputes.

These issues will require careful, incremental development by the courts.

Conclusion

Cryptocurrency is no longer peripheral to legal practice. It is already reshaping litigation
across multiple jurisdictions.
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Courts are being asked to apply established principles to new factual contexts involving
digital assets that move instantly, cross borders effortlessly, and exist without physical
form.

The task for the judiciary is not to abandon principle, but to apply it coherently and
consistently in a changing technological landscape.

Finally — my thanks to Liam Crough (my former Associate) and Steph Slade (one of my
current Associates) for their assistance in putting this presentation together.
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